IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Ol S PETERKI N : GAVIL ACTI ON
VS.

NO 95- CV-3989
MARTI N HORN, ET. AL.

MEMORANDUM AND ORDER

JOYNER, J. Mar ch , 2002

Petitioner now seeks the issuance of a Certificate of
Appeal ability as to his claimthat his trial counsel was
ineffective for failing to object to the inproper exclusion for
cause of prospective jurors who exhi bited any skeptici sm about
the death penalty. The Commonweal t h opposes Petitioner’s
Application. For the reasons which follow, we deny M.
Peterkin's Application

St andar ds Governi ng Applications Under 28 U.S.C. 82253

Since the enactnment of the Antiterrorismand Effective Death
Penalty Act of 1996 (AEDPA), appeals from decisions in habeas
corpus cases arising out of state proceedi ngs have been
determ ned by the follow ng version of Section 2253:

(c)(1) Unless a circuit justice or judge issues a

certificate of appealability, an appeal nmay not be taken to

the court of appeals from-

(A) the final order in a habeas corpus proceeding in
whi ch the detention conpl ai ned of arises out of process



i ssued by a State court; or
(B) the final order in a proceedi ng under section 2255.
(2) Acertificate of appealability may issue under paragraph
(1) only if the applicant has nmade a substantial show ng of
the denial of a constitutional right.
(3) The certificate of appeal ability under paragraph (1)
shal | indicate which specific issue or issues satisfy the
show ng required by paragraph (2).
To obtain a certificate of appealability (“COA’) under 82253(c),
a habeas prisoner nust therefore make a substantial show ng of
the denial of a constitutional right, a denonstration that
i ncl udes showi ng that reasonable jurists could debate whether (or
for that matter agree that) the petition should have been
resolved in a different manner or that the issues presented were
“adequat e to deserve encouragenent to proceed further.” Slack v.

McDaniel, 529 U S. 473, 483-484, 120 S. . 1595, 1603-1604, 146

L. Ed. 2d 542 (2000), quoting Barefoot v. Estelle, 463 U S. 880,

893, n.4, 103 S.Ct. 3383, 77 L.Ed.2d 1090 (1983). Thus, where a
district court has rejected the constitutional clains on the
nerits, the showing required to satisfy 82253(c) is
straightforward. The petitioner nust denonstrate that reasonable
jurists would find the district court’s assessnent of the
constitutional clains debatable or wong. Slack, 120 S. C. at

1604. See Also: US. v. Cepero, 224 F.3d 256, 262-263 (3d Cir.

2000) .



Di scussi on

Here, Petitioner argues that under the Third Crcuit’s

recent decision in Szuchon v. Lehman, 273 F.3d 299 (3d Gr.

2001), he is entitled to appellate review of this Court’s deni al
of habeas corpus relief for his trial counsel’s ineffective
failure to object to the inproper exclusion for cause of several
prospective jurors.! In Szuchon, also a death penalty case, the
petitioner alleged that the trial court inproperly allowed the
excl usion for cause of six prospective jurors who voi ced
opposition to the death penalty. In granting the petitioner a
new trial for his trial counsel’s failure to object to the
prosecution’s chall enge for cause of one potential venirenman
because he expressed disbelief in the death penalty, the Third

Crcuit nerely followed earlier Suprene Court precedent

originally established in Wtherspoon v. Illinois, 391 U S. 510,
88 S.Ct. 1770, 20 L.Ed.2d 776 (1968) and its progeny. |Indeed, in

Wt herspoon, the Court held “that a sentence of death cannot be

1 As we noted in our Menorandum Opi ni on of November 6, 2001 at pp.57-
59, a two-part test applies to detern ne whether trial counsel’s performance
was so deficient as to have violated his client’s Sixth Amendnent right to a
fair trial. First, the defendant nmust show that counsel’s performance was
deficient, i.e. that counsel made errors so serious that he was not
functioning as the “counsel” guaranteed the defendant by the Sixth Anmendnent.
Wllians v. Taylor, 529 U S. 362, 120 S. C. 1495, 1511-1512, 146 L.Ed.2d 389,
(2000); Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80
L. Ed.2d 674 (1984). Second, the defendant must show that the deficient
performance prejudiced the defense. WIlliams, 120 S.C. at 1512. Stated
ot herwi se, the defendant must show that counsel’s representation fell below an
obj ective standard of reasonabl eness and that there is a reasonable
probability that, but for counsel’s error, the result would have been
different. Darden v. Wainwight, 477 U S. 168, 184, 106 S. Ct. 2464, 2473,
91 L. Ed.2d 144 (1986).




carried out if the jury that inposed or recommended it was chosen
by excluding venirenmen for cause sinply because they voiced
general objections to the death penalty or expressed
conscientious or religious scruples against its infliction. No
def endant can constitutionally be put to death at the hands of a

tribunal so selected.” Witherspoon, 391 U S. at 521-522, 88

S Q. at 1777.

Wt herspoon's holding is grounded in the right to a fair and
inpartial jury guaranteed to state crimnal defendants by the
Si xth and Fourteenth Amendnents and thus venirenen can be
excl uded based on their views on capital punishnent only if they
woul d be biased and lack inpartiality in hearing the case.
Szuchon, 273 F.3d at 327. Stated otherwise, it is nowthe
general proposition “that a juror may not be chall enged for cause
based on his views about capital punishnment unless those views
woul d prevent or substantially inpair the perfornmance of his
duties as a juror in accordance with his instructions and his

oath.” Adans v. Texas, 448 U. S 38, 45, 100 S.C. 2521, 2526, 65

L. Ed. 2d 581 (1980).

As with any other trial situation where an adversary w shes
to exclude a juror because of bias, it is the adversary seeking
excl usi on who nust denonstrate, through questioning, that the

potential juror lacks inpartiality. Winwight v. Wtt, 469 U S

412, 423, 105 S.Ct. 844, 852, 83 L.Ed.2d 841 (1985). It is then



the trial judge' s duty to determ ne whether the challenge is
proper. 1d. Thus, before it can sustain the exclusion, the
judge nmust nmake a factual determ nation that the prospective
juror woul d be biased and, on federal habeas review, that
determ nation of bias is entitled to the presunption of
correctness. Szuchon, 273 F.3d at 328. It should be noted,
however, that determ nations of juror bias cannot be reduced to
guesti on- and- answer sessi ons which obtain results in the manner
of a catechism This is because many venirenen sinply cannot be
asked enough questions to reach the point where their bias has
been made unm st akably clear; these venirenen may not know how
they will react when faced with inposing the death sentence, or
may be unable to articulate, or may wish to hide their true

feelings. MWainwight, 469 U S. at 424-425, 105 S.C. at 852.

In this case, the petitioner takes issue with his trial
counsel’s failure to object to the prosecution’s striking three
potential jurors fromhis panel. Wth respect to Juror No. 506,
a fairly lengthy interrogation took place as to whether this
i ndi vidual had any noral, religious or philosophical beliefs that
woul d prevent himfromconsidering the inposition of the death
penalty and as to whether he woul d choose a | esser verdict than
supported by the evidence solely to avoid considering the death
penalty or life in prison. |In addition to evincing reluctance to

answer these questions, Juror No. 506's answer also reflected an



irreconcil abl e confusi on over whether a death sentence actually
meant that the defendant woul d be executed:

“I'f the death penalty was practiced in the State of

Pennsyl vania, in other words, if there was an el ectrocution

two weeks ago, | don’t think I would be in favor of the

death penalty. Since it’s not practiced, since | think it’s

a termused to give life inprisonnent, in that sense, | am

for it. | knowthat’'s a round-about way, but since it’s not

really practiced, you know...If he was guilty and he would
be taken out and be given the death penalty imediately,

W t hout any question | would find it difficult in giving the

death penalty. If | knew wi thout a shadow of a doubt that

it would be inplenented, if | knew it would be carried out,

| think I mght find some reservation with that possibly.”
We find that these statenents sufficiently denonstrate that Juror
No. 506 was clearly confused and likely to be inpaired in his
ability to follow the court’s instructions and abide by his oath
because of his beliefs. W therefore do not find that
Petitioner’s trial counsel’s representation fell below the
requi red objective standard of reasonableness in his failure to
object to this individual’s disqualification.

We reach the sane conclusion with regard to Juror Nos. 326
and 75 who testified respectively as follows in response to
qguestioni ng about what noral, ethical and/or religious scruples
woul d prevent them from considering returning the death penalty
in the case:

Juror No. 326:
“I was a conscientious objector to the war. | was raised a
Quaker. 1'mless clear now, but certainly within the idea

of what the judge said this norning about a reasonabl e doubt
and the death penalty. | could not put the two together.”



Juror No. 75:

“lI just don't believe in the death penalty because there's

al ways room for reason and once the death penalty has been

put into action there is nothing that can be done.”

Again, in light of the presunption of correctness afforded
the trial judge s determ nation of bias and the standard of
review afforded clains of ineffective assistance of counsel, we
cannot find that the petitioner here has made a substanti al
show ng of the denial of a constitutional right or that he has
denonstrated that reasonable jurists would find our previous
assessnment of this constitutional claimto have been debatable or
wrong. For these reasons M. Peterkin's application for the

i ssuance of a certificate of appealability is denied.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Ol S PETERKI N : GAVIL ACTI ON
VS.

NO 95- CV-3989
MARTI N HORN, ET. AL.

ORDER

AND NOW this day of March, 2002, upon
consideration of the Application of Petitioner, Ois Peterkin,
for a Certificate of Appealability, and the Commonweal th’s
response thereto, it is hereby ORDERED that the Application is

DENI ED for the reasons given in the precedi ng Menorandum Qpi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.



